COMMONWEALTH OF KENTUCKY - FQEWE 3

FRANKLIN CIRCUIT COURT |
. DIVISION 2 - -
CIVIL ACTION NO. 06-CI-610 MAY 0 9 2905
FRANKLIN CIRCUIT CLERK
‘ _ ‘ _ JANICE MARSHALL, CLERK
COMMONWEALTH OF KENTUCKY | PETITIONER
ATTORNEY GENERAL GREGORY D. STUMBO
VS. ANSWER TO PETITION FOR A DECLARATION
OF RIGHTS AND INJUNCTIVE RELIEF
- COMMONWEALTH OF KENTUCKY
" . STATE BOARD OF ELECTIONS

and
COMMONWEALTH OF KENTUCKY S
SECRETARY OF STATE - RESPONDENTS

Come the Responden"ts, Trey Grayson in his official capacity as Secretary of State for the
Conundnwgaith of Kentucky (“Secretary of State” or “Secretary”) and the Kentuck& State Board
of Elections (“State Board™), by counsel, and hereby fespé,ctfully su‘;_)mit the following Answer to
the Petitioner’s, Attorney Génerai Grégory D. Stumbo (“Attorney General”), Petition for a
Declaration of Rights and Injunctive Relief (“Petition”). |

As to the numbered paragraphs in the Petitioner’s Petition:

1. The Respondents deny eaéh and every averment contained m paragraphs 1, 2, and
- 3 of the Petitioner’s Petition. | |

| 2. The Respondents.admit the averments contained in paragréphs 4, 5, and 6 of the
Petitioner’s Petition.
3. The Resﬁondents deny each and every a\;erment contained in paragraphs 7, S, and .

9 of the Petitioner’s Petition.



4. The Respondents admlt the averments contained in paragraph 10 of the
‘ -Pet1t1oner s Petltion | |
5. The Respondents deny each and every averment contained in paragraphs 11, 12,
13, and 14 of the Petitioner’s Petltlon |

6. The Resp‘o.ndents admit the avei‘tnents contained in paragraph 15 of the
Petitioner’s Petition. | |

7. The Respondents admit only so muoh of the avertnents contained in paragraph 16
of the Petitioner’s Petition that states that “filed herewith under seal to protect private voter
_information, and mcorporated herein by reference as if repeated verbatim, is the open records
response provided by the State Board of Electzons with attachments ” The Respondents deny
each and every remaining averment contained in paragraph 16 of the Petitioner’s Petition. |

8. Paragraphs 17, 18, 19 and 20 of the Petitioner’s Petltzon merely contain the _:
Petitioner’s legal arguments and do not require’ an answer. However, to the extent that
' paragraphs 17, 18 19, and 20 requ:re an answer the averments are hereby denied.

9, | The Respondents deny each and every averment contained in paragraphs 2-1 22

and 23 of the Petmoner s Petition.

10.  The Respondents deny each and every averment contamed in the Petitioner’ E |
| Petxtion that is not expressly denied herein. |

FIRST DEFENSE

The Petitioner’s Petition fails to state a claim, in whole or in part, upon wh;oh relief may
be granted agaanst Respondents and, therefore shoald be. dlsmlssed

SECOND DEFENSE .

The Petitioner’s Petition should be denied because it Wrongly relies on KRS 116.112.

The primary election on May 16, 2006 involves federal primaries in four congressional districts



in the Commoﬁwealth of Kehtucky, and, therefore, federél lavs} apbiies to the lcenduet of those
elections and to who may be eligi‘blle to be registered to vote in those elections.
 THIRD DEFENSE

The Petitioner’s Petition should be -del_lied because the proper V_enue is in federal eourt‘
under federal queétien jurisdiction,_ pursuant to 28 U.‘S.Cl. §133§. The prevailing law is the
National Voter Registration Act (“NVRA”) and the United States District Court, afﬁrmed by the
Sixth Circuit, has determmed that |

[t]he Supremacy Claus, U.S. Const., Art. VI, Cl. 2. renders the NVRA bmdmg on

state officials even int the absence of any state legislative action. Any inconsistent

state voter registration laws or state procedures for federal elections are simply

preempted and superseded Ex Darte Siebold, 100 U.S. (10) 371, 392, 25 L.Ed.
717(1879) : ‘

Association‘of Community Organizatibns Sfor Reform Now v. Miller, 912 F. 'SUpp; 976 (W.D.

Mich 1995) affirmed by 912 F3d 833 (6™ Cir. 1997).

FOURTH DEFENSE
" The Petitiener’é Petition should be denied because the proper venue is in federai court
undér federal qeestion jurisdiction, pursuant 28 ‘U_.S.C. §1331, based on the reliance of the
}?etitioner on federal law in paragraph .20 of the Petition.

FIFTH DEFENSE -

The Pet1t1oner s Petmon should be denied because the Respondenis may prOperly cancel

the reglstratlon of a voter at the request of a voter, pursuant to the NVRA, 42 US.C. §1973 gg-
G(a)¢

(2) In general, In the adm1mstrat1on of voter registration for electmns for Federal
office, each State shall—
(3) provide that the name of a regzstrant may not be removed from the ofﬁcml
list of eligible voters except--
(A) at the request of the reglstmnt
(B) as provided by State law, by reason of crlmmal conviction or mental
incapacity; or



{C)as prov1ded under pa:ragraph 4);

(4) conduct a general program that makes a reasonable effort to remove the
names of ineligible voters from the official lists of eligible voters by
reason of-~ '
~ (A) the death of the regzstrant or
(B) a change in the residence of the registrant, in accordance w1th

subsecticns (b), (c),, and (d) of this section.

By completing a voter re'g1strat1on card in either South Carolina or Tenne'ssée subseqqcnt
to registering to vote m the Commonweaitﬁ of Keﬁtucky, a voter is conﬁrming that the voter is -
no longer a qualified voter in.the Commonwealth of Kentucky_ and is, therefore, incligible to vote
in Kentucky elections. See Bell v, Marinko, 367 F.3d 588, 592 (6% Cir. 2004)

SIXTH DEFENSE

The Petltzoner s Petition should be demed because the Respondents may properly cancel
the reglstranon of a voter when the Voter confirms in writing that he or she is now reglstered to
vote in a.nother jurisdiction, pur‘suant to the NVRA, 42 U.S.C. §1973gg-6(d):

{d) Removal of names from votmg rolls

(1) A State shall not remove the name of a registrant from the official list of
eligible voters in elections for Federal office on the ground that the
- registrant has changed residence unless the registrant--
(A) confirms in writing that the registrant has changed residence to a place .
- outside the registrar’s jurisdiction in which the registrant is registered.
By completing a voter registration card in either South Carolina or Tennessee sulc'sequent to
registering to vote in the Commonwealth of Kentucky, a voter is confirming in writing that the

voter has changed residence to a place outside of the jurisdiction of Kentucky.

SEVENTH DEFENSE

The Petitioner’s Petition should be denied because the NVRA specifically provides that
When' a voter’s registration may be canceled pursuant to 42 U.S.C. §1973gg-6(a)(3)(A), the 90-
day prohibition against implementing programs for remm'fing inactive voter registrations does

not apply:



(c) Voter removal programs

(1) A State may meet the requirement of subsecuon (a)(4) of this section by

- establishing a program under which--

(A) change-~of-address information supplied by the Postal Service through
its licensees is used to identify registrants whose addresses may have
changed; and |

-(B) if it appears from information pr0v1ded by the Postal Service that--

(i) a registrant has moved to a different residence address in the same -
registrar's jurisdiction in which the registrant is currently
registered, the registrar changes the registration records to show
the new address and sends the registrant a notice of the change by
forwardable mail and a postage prepaid pre-addressed return form
by which the registrant may verify or correct the address
information; or

(i) the registrant has moved to a different residence address not in the -
same registrar's jurisdiction, the registrar uses the notice procedure
described in subsection (d)(2) of this section to confirm the change
of address.

(2)(A) A State shall complete, not later than 90 days prior to the date of a
primary or generaI election for Federal office, any program the.
purpose of which is to systematically remove the names of mellglble '
voters from the official lists of eligible voters. ‘

(B) Subparagraph (A) shall not be construed to preclude--

(i) the removal of names from official lists of voters on a basis
described in paragraph (3)(A) or (B) or (4)(A) of subsection (a)
of this section; or

(ii) correction of registration records _pur_suant to this subchapter.

EIGHTH DEFENSE

The Petitioner’s Petition should be denied because the Petitioner has failed to name
indi'sp'enséble parties to this action. In the eveﬁt'this Court were to grant the Petitioner’s Petition,
the only parties who can perform ﬁnderlthe injunction woulcf be the 120 County Clerks of the
Commonwealth of Kéntuc_ky who would be required to add each and every restored individual’s
. name to the Supplemental Precinct Signature Rosters for each precinct prior to Election Day and
;estoré the voter’s record to the Voter Registration Database when ‘the books are lreopened?
subsequent to the eiéction. However, the county clerks will be logistically unable o perform the
 restoration prior to the election because a majority of the sﬁpplem'ental precinct signaturé rostéis

will be packed with all election day materials and segregated into precincts by the close of



business on the date of filing of this pleading and stored until election day. .

NINTH DEFENSE
The Petitioner’s Petition should be denied because the Petitioner misstates 'to_this Court
‘the specifics | of the pilot project. The individuals whose information matched in‘ either
Tennessee or South Carolina were not “purged” from the Kentucky Voter Registration Database.
To the contrary, the 'registrations 6f thése individuals were canceled and placed into a separate
file. This separate file may be; accessed by each of the 120 County Clerks of the Commbnwealtﬁ
“of Kentucky at any time on or before Election Day.- If a voter whose registration was cancelled
under the pilot pfoject can show that he or lshe remains a qualified voter in the Commonwealth of
Kentucky, the appropriate county board of elections must add that voter' to the county’s
supplemental precinct roster, and must allow the voter to vote at that precinct. This mayi be done
by the voter at the county clerk’s office or the precinct on election day.
TENTH DEFENSE
The Petitionér’s Petition should be dismissed for faiiure fo state any geml;inc.i-ssue as to
any material fact.

ELEVENTH DEFENSE

In the alternative, if this Court determines that the State Board impropeﬂy canceled -the.
regiéfraﬁons of the voters. involved in the pilot project, then the Pgtitioner’g Petition _sho_uld be
dismissed because the State Board’s action resulted in harmless error. A canceled voter whose
registration was canceled under the pilot project may stili vote in the May 16, 2006 Primary '
Election. The voter may either contact his or her local county clerk’s office at any time before
the election or appear at the precinct on Flection Day and 'request‘ to be placed on the

supplemental precinet roster if the voter can prove he or she remains a qualified voter. The voter



‘may then vote on the voting' machine at his precinct and will be restored to the Voter
Registration Database after the election by the county clerk.

TWELTH DEFENSE

The ReSpondents reserve the right to .assért additional defenses lsubject' to what disoo{rery .
may reveal
WHEREFORE the Respondents, the Secretary of State of the Conunonwealth of
Kentucky and the Kentucky State Board__of Elgctlons, hereby _respectfuﬂy request the following
relief: |
1. ‘For removal of this action fo federal court; the just and p?‘opér jurisdiction to adjuciicate a
cause of action preempted by federal law; |
2. In the alternative, for a denial of the Petitioner’s Petition for a Declaratioﬁ of Righté and{
.Inj unctive Relief With prejudice;
30 For an order that Petitioner shall také no relic;f from his’ Petitiog fof a Declaration of
Rights and Injunctive Relief herein;
4. For an award of the Responden'ts; costs and attorney's fees herein incurred; and
5. For such further and other .relief the Courp deems fair and just.

Respectfully Submitted,

CATHRYNL DUNNIGAT %

General Counsel

Kentucky State Board of Elections
140 Walnut Street

Frankfort, KY 40601

(502) 573-7100

(502) 573-4369 facsimile
COUNSEL FOR RESPONDENTS,
SECRETARY OF STATE AND
STATE BOARD OF ELECTIONS



CERTIFICATE OIF SERVICE
I hereby certlfy that a copy of the foregoing Response to Petition for a Declaratlon of
R1ghts and Injunctlve Relief has been served via hand-delivery to the following t}ns 9th day of B

May 2006:

HON GREGORY D. STUMBO
ATTORNEY GENERAL

HON ROBERT S. JONES

HON JENNIFER BLACK HANS
ASSISTANT ATTORNEYS GENERAL
- 700 CAPITOL AVENUE, SUITE 118
FRANKFORT, KENTUCKY 40601

2 o

Kathryntﬁ Dunmgan



