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As of 2013, 19 states had enacted laws requiring that a voter present photo-
graphic identi!cation at the polls, many with no exceptions.1 Although details 
of the laws vary, they all deter otherwise-eligible voters from going to the polls. 
"ose hit hardest are the same groups traditionally marginalized in our election 
process: African Americans, Spanish speakers, low-income individuals, disabled 
voters, and youth. State legislatures passed these laws and other restrictive mea-
sures in a concerted response to the historic 2008 presidential election, when 
minority turnout surged.2 "e stated rationale for the measures—preventing 
voter fraud—is baseless. Photo ID laws prevent only one kind of voter fraud: 
impersonation at the polling place, in which an individual poses as a particular 
eligible voter and votes as that person. "is sort of voter fraud is extremely rare.

"e enactment of photo ID laws follows a historic trend going back to the 
1890s when elites, citing the dangers of voter fraud, instituted voter registra-
tion systems that limited participation by newly freed blacks, immigrants, and 
the poor.3 Further exclusionary measures utilized in the twentieth century 
included poll taxes, literacy tests, and confusing, restrictive voter registration 
rules. Although courts have ruled that poll taxes are unconstitutional,4 today’s 
strict photo ID laws are the functional equivalent for Americans who lack the 
required documentation. 

Federal precedent dictates that states imposing these restrictions must provide 
free ID cards to those who need them.5 However, those seeking an ID card typ-
ically must present underlying documentation such as a birth certi!cate, which 
itself costs money to acquire. Fees to obtain a birth certi!cate average $10 to 
$30,6 a signi!cant sacri!ce for someone living near the poverty line. And some 
who have voted for years, particularly elderly, rural voters, never had a birth 
certi!cate because they were born at home.7 Even in states that do not require 
underlying documentation, however, individuals who do not have access to 
transportation or time o# from work will incur signi!cant cost or hardship just 
in traveling to an o$ce during business hours to obtain these IDs.

"e impact of this “solution” to the phantom problem of voter impersonation 
is not tri%ing; millions of dollars must be devoted to implementation, free IDs, 
and voter education. While photo ID exacts a steep !nancial cost, disenfran-
chising our most vulnerable citizens takes an incalculable toll on democracy.
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Background

In the 2004 elections, only !ve states maintained 
photo ID laws. Each law was “non-strict,” allow-
ing any individual who did not bring a photo ID 
to the polls to vote by signing a sworn a"davit at-
testing to his or her identity.8 In 2006, Indiana be-
came the !rst state to implement a “strict” photo 
ID law, requiring voters to present a photo ID at 
the polls without exception. At roughly the same 
time, Georgia and Missouri also enacted strict 
photo ID laws, but state courts initially blocked 
both laws on state constitutional grounds.9 Other 
states then proceeded to enact either non-strict or 
strict voter ID laws. 

In 2013 alone, six states passed voter ID laws,10 
making a total of 19 states with photo ID laws, 11 
of which are strict.11 #e map below shows which 
states have passed a voter ID law, whether the 
law is strict or non-strict, and whether the law is 
currently in e$ect.

Most laws concerning voter ID requirements have 
been enacted at the state level. For instance, state 
law de!nes what constitutes a “valid” photo ID, 
typically de!ning it as an unexpired photo ID 
issued by the state or federal government that in-
cludes the voter’s current address and an expiration 
date.13 #e only federal law regarding identi!cation 
requirements for voting is the Help America Vote 
Act (HAVA),14 which provides that a !rst-time vot-
er who registered by mail must show an ID upon 
voting if none was appended to his voter registra-
tion application, and if the driver’s license or Social 
Security number on the application does not match 
the state’s database. (If the voter did not register by 
mail, federal law requires no proof of identity what-
soever.) #e types of ID permitted include a utility 
bill, bank statement, government check, paycheck, 
or government document that shows the voter’s 
name and address.

Photo ID Laws as of 2013 12
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Concerns with Photo ID

Photo ID Laws Disproportionately Burden  
Historically Marginalized Groups 

Research con!rms what common sense tells us: 
more people participate in elections when laws are 
changed to mitigate the di"culty of voting, and 
fewer people participate when rules make voting 
more time consuming or expensive.15  Minorities 
and low-income persons are most susceptible to 
disenfranchisement when laws create obstacles to 
voting.16  

Across the general population, approximately 11% 
of Americans do not have a photo ID and will be 
denied the right to vote in states where it is re-
quired unless they can obtain one.17 But there are 
vast inequities in the distribution of this burden. 
Only 8 percent of whites do not have photo ID, 
but the rate balloons for groups historically margin-
alized in the election process. For African Ameri-
cans, the rate is 25 percent, more than three times 
that of whites. Similarly, 16 percent of Hispanics, 
18 percent of the elderly, and 18 percent of youth 
ages 18–24 have no photo ID. Lower income peo-
ple lack photo ID at a 15 percent rate.18 

Studies in Indiana, California, Washington, and 
New Mexico—the latter three of which do not 
have strict photo ID requirements—con!rm these 
disparities between voters of color and whites.19 
Similarly, in Wisconsin, nonwhites lack driver’s 
licenses, the most commonly held photo ID, at 
a higher rate than do other demographic groups, 
according to a study of that state’s voters.20 #e 
Department of Justice concluded that in Texas, 
Hispanic registered voters are between 46.5 percent 
and 120 percent more likely to lack either a driv-
er’s license or a state-issued photo ID.21 Although 
income is an important factor in access to photo 
ID, racial minorities are less likely to have access to 
identi!cation regardless of income.22 And, because 

nonwhites are disproportionately low-income, 
comprising 58 percent of low-income people in 
America,23 minority status and low-income status 
overlap. 

Various factors contribute to lower-income individ-
uals lacking strict photo ID. As a group, they are 
less likely to have driver’s licenses.24 Lower-income 
individuals also tend to be more mobile than other 
groups, so even if they have a driver’s license, it is 
less likely to show a current address, which is often 
a requirement.25 #e same is true for young people 
and students, who also change residences more 
often than other demographic groups.26 #ere is 
evidence that young African Americans lack photo 
ID at even greater rates than other youth.27 Indi-
viduals from the targeted groups who live in urban 
areas and depend less on cars may lack driver’s 
licenses at a higher rate than their suburban and 
rural counterparts.28 

Photo ID Laws’ E!ect on Turnout

#e bottom line question is the extent to which 
photo ID laws actually depress the vote of tradi-
tionally marginalized demographic groups. Unfor-
tunately, there is no reliable direct evidence on this 
point. #e 2008 election was the !rst presidential 
election in which strict photo ID bills were imple-
mented,29 but since then, social scientists have been 
unable to devise research tools and methods neces-
sary to isolate the in%uence on voter turnout of any 
single factor such as lack of required photo ID. As 
social scientists Robert Erickson and Lorraine Min-
nite explain, “While we do not conclude that voter 
ID rules have no e$ect on turnout, our data and 
tools are not up to the task of making a compelling 
statistical argument for an e$ect.”30 Apart from 
technical methodological di"culties,31 myriad caus-
es in addition to voting requirements contribute to 
turnout on Election Day, including the weather, 
the particular candidates involved, and the presence 
of state or local ballot initiatives.32 It is far easier 
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to determine the extent to which portions of the 
population have the prerequisites for voting than to 
determine de!nitively the prerequisites’ e$ect. 

“Free” Photo IDs Are Anything But

Although federal court precedent requires states 
with photo ID requirements to provide an ID free 
of charge,33 the steps required to obtain it can be 
arduous and costly. When laws increase the money 
and time required to vote, the voters most likely 
to be deterred are those with fewer resources and 
less education.34 Strict photo ID laws trigger this 
dynamic because the groups most likely to need a 
free ID are also most likely to lack the underlying 
documents, as well as the time, money, and trans-
portation necessary to get them.35

For example, lower-income people who make less 
than $25,000 per year are only half as likely to 
have a birth certi!cate, passport, or naturalization 
papers.36 Voters needing state-issued non-driver 
ID cards—all individuals who do not drive—must 
typically pay fees of $15 to $30 for documents such 
as birth certi!cates, which are usually necessary to 
get a free photo ID.37 Moreover, voters may face 
a bureaucratic Catch-22: in some jurisdictions, to 
get the free ID they need a birth certi!cate, but to 
get the birth certi!cate, they need a photo ID.38 In 
addition, many individuals do not have access to 
their out-of-state birth certi!cates, and some rural 
or elderly voters never had a birth certi!cate at all.39

Apart from the cost of obtaining underlying docu-
ments, the practical di"culties of taking the steps to 
get the free photo IDs are onerous. #e very groups 
that are more likely to lack photo ID also have dis-
proportionately low access to a vehicle to transport 
them to the government o"ce where the free photo 
ID or underlying documents, like birth certi!cates, 
are o$ered.40 In 2012, for example, there were 
450,000 eligible voters living in the 10 states with 
strict photo ID requirements who had no access to 
a vehicle and resided more than 10 miles from the 

nearest state o"ce that issues free photo IDs more 
than two days a week.41 Although transportation 
may be less of a problem for urban voters, long 
lines frequently are found at state o"ces located 
in metropolitan areas, forcing a voter to take time 
o$ from work. #is may pose an insurmountable 
problem for lower-income workers. 

#ere is no legal protection for employees needing 
to leave work to get a photo ID. Federal law re-
quires employers to allow workers time o$ to vote, 
but no state allows time o$ to obtain the requisite 
photo ID.42 Moreover, very few o"ces o$ering the 
IDs are open outside of regular business hours.43 At 
least !ve states that have either proposed or enacted 
photo ID bills, including Alabama, Kansas, Mis-
sissippi, Texas, and Wisconsin, have no ID-issuing 
o"ces open on Saturdays. In South Carolina, only 
six of the state’s 68 o"ces are open on Saturdays.44  

#ose who already struggle economically have 
trouble paying for necessary documents, traveling 
to an o"ce issuing IDs, and taking extensive time 
from work to do so. Texas’ strict photo ID law 
was initially denied preclearance by a federal court 
panel on this basis. #e court concluded that the 
law abridges or denies the right to vote because not 
only did it require a $22 fee for a birth certi!cate, it 
also forced voters to take time from work to obtain 
the ID.45 Because the court did not preclear the 
law, Texas could not implement it. 

However, in June 2013, the Supreme Court es-
sentially removed the preclearance process as a bar 
to the Texas photo ID program. In Shelby County 
v. Holder,46  the Court struck down the coverage 
formula in the Voting Rights Act that determined 
which jurisdictions are required to obtain federal 
preclearance for changes to their election laws. 
Immediately after the opinion was issued, Texas 
announced it would implement its photo ID law. 
Similarly, Mississippi—another formerly covered 
jurisdiction whose photo ID law had not been 
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precleared—also announced that it would pro-
ceed with enforcing its photo ID law, which it 
currently plans to do by July 2014.47 On August 
22, 2013, #e Department of Justice !led suit in 
Texas against the ID provision, seeking relief under 
Section 3 of the Voting Rights Act, which allows 
a court to impose a preclearance requirement in 
cases of intentional discrimination.48 Several other 
Voting Rights Act Section 2 discrimination cases 
brought by private parties against the provision also 
remain pending, and have been consolidated for 
trial along with the DOJ case.49 

Litigation Challenging  

Strict Photo ID Laws 

Legal challenges to strict photo ID laws have 
enjoyed mixed success, often depending on the 
type of challenge brought. Unfortunately, courts 
have not uniformly held that strict photo ID laws 
impose illegal, disproportionate burdens on groups 
historically marginalized in the election process. 

#e cases variously assert federal constitutional 
claims, state constitutional claims, and violations of 
both Section 2 and the now-gutted Section 5 of the 
Voting Rights Act of 1965.

Federal Constitutional Challenges 

Advocates have challenged strict voter ID laws 
under the U.S. Constitution as imposing a severe 
and unconstitutional burden on the right to vote 
as protected by the Equal Protection Clause, and 
as imposing an unconstitutional poll tax under the 
24th Amendment. However, since the Supreme 
Court’s 2008 ruling in Crawford v. Marion County 
Election Board,50  which held Indiana’s strict photo 
ID law constitutional, further federal constitutional 
challenges have not been fruitful.  

Crawford rejected the argument that Indiana’s law 
imposed a severe burden on the right to vote.51 #e 

trial court in that case held that the plainti$s failed 
to produce evidence of any particular voters who 
would be adversely a$ected by the law.52 But, inter-
estingly, the Supreme Court upheld the law with-
out any evidence that voter impersonation fraud 
had ever occurred in Indiana.53  When adopted, 
Indiana’s photo identi!cation law was widely con-
sidered one of the strictest voter identi!cation laws 
in the country,54 requiring most Indiana in-person 
voters to produce state- or federally-issued identi!-
cation.55 A voter without acceptable identi!cation 
may cast a provisional ballot but must present pho-
to ID within 10 days of the election to prove her 
identity in order for the vote to count.56 #e law 
does not require absentee voters to produce ID.57 

Following Crawford, the 11th Circuit Court of 
Appeals rejected a federal constitutional challenge 
to Georgia’s strict voter ID law. In 2005, before 
Crawford was decided, a federal trial court had 
preliminarily enjoined the 2005 version of Geor-
gia’s law as a poll tax because it had required pay-
ments to vote, including a $20 fee for a photo ID 
card.58 #e Georgia legislature then revised the law, 
requiring boards of elections to provide free photo 
IDs to registered voters who indicated they had no 
acceptable form of ID.59 #e new version was also 
enjoined for a then-imminent primary election 
(and several other injunctions and stays followed). 

Evidence before the trial court had shown that 
nearly a quarter of the state’s registered voters aged 
65 or over did not have a driver’s license or state 
identi!cation card, and nearly a third of African 
American voters in this age group lacked such 
identi!cation. Although African Americans com-
prised 27.8% of the voter roll, they represented 
35.6% of those lacking a driver’s license or Georgia 
ID card.60  Georgia was not making enough of 
an e$ort to educate voters about the ID require-
ment or the availability of free IDs, and voters had 
insu"cient time and ability to navigate the absen-
tee voting process before the primary.61 #e court 
found the law unduly burdened the right to vote 
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because it prevented a large number of Georgians 
from voting. Further, it held the law unconstitu-
tional because it was not narrowly tailored to the 
government’s asserted interest in !ghting fraud.62  

However, the case was appealed, and the 11th 
Circuit reversed, holding that the revised law 
passed constitutional muster under Crawford. As 
in Crawford, the court did not require the state to 
show any speci!c instances of voter fraud justifying 
the law.63 Instead, it characterized the laws’ burdens 
on voters as “ordinary” even though the most mar-
ginalized voters must take an extra step of going to 
county o"ces to obtain the free photo ID solely 
to vote.64 Georgia’s strict voter ID law remains in 
e$ect.

Arizona’s strict photo ID law also survived a federal 
challenge. #e plainti$s claimed that because many 
voters without photo ID had to purchase docu-
ments to get a free ID, the law amounted to a poll 
tax. #e 9th Circuit Court of Appeals held that 
a requirement to obtain documents to get a free 
ID was not a poll tax because it was not a fee for 
voting and that the “minimal” burden of paying for 
underlying documents was justi!ed by the state’s 
interest in preventing voter fraud.65 

In view of these post-Crawford outcomes, it is not 
surprising that legal challenges to voter ID laws 
have largely shifted away from asserting federal 
constitutional claims.66 Instead, state constitutions 
and the federal Voting Rights Act of 1965 have 
o$ered greater protection for voters who lack photo 
ID. 

State Constitutional Challenges

Several state courts have held that their state con-
stitutions prohibit a strict photo ID law. In 2006, 
for example, the Missouri Supreme Court rejected 
the state’s strict voter ID law on state constitutional 

grounds, concluding that the “express constitution-
al protection of the right to vote di$erentiate[s] 
the Missouri constitution from its federal coun-
terpart.”67 #e court found that Missouri citizens 
lacking photo ID would need to pay fees for the 
necessary underlying documents. #ese fees, 
the court held, functioned as a payment to vote. 
Furthermore, the law’s cumbersome procedures 
placed an unconstitutional burden on the right 
to vote.68 #e court rejected the state’s argument 
that the law was necessary to prevent fraud because 
“voter impersonation fraud [was] not a problem in 
Missouri,”69 and also found that the law failed to 
prevent either absentee voter fraud or registration 
fraud, implicitly recognizing that photo ID laws 
deter only voter impersonation.70 Because the law 
burdened the right to vote without addressing a 
genuine problem that actually exists in Missouri, 
it violated the state constitution’s equal protection 
clause by placing burdens on only some voters and 
not others.71 Following this decision, proponents 
of photo ID have pushed for an amendment of the 
state constitution so as to permit such laws. So far, 
they have been unsuccessful.72

In January, 2014, Pennsylvania’s strict photo ID 
law was permanently enjoined as facially uncon-
stitutional under the state’s constitution, which 
recognizes the right to vote as fundamental.73 #e 
court found that the state failed to provide voters a 
non-burdensome method of obtaining a free photo 
ID, which was a constitutional prerequisite.74  #e 
challenged statute required that the state provide 
voters without ID liberal access to a free ID, and 
the court concluded that the government’s imple-
mentation schemes, although revised repeatedly, 
continuously presented unreasonable barriers 
that violated both the statutory mandate and the 
constitution.75  #e agency o"ces issuing the free 
IDs were sparsely located with limited hours of 
operation, and multiple visits were often required. 
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Flawed communication and record-keeping by 
agencies resulted in mistaken denials of requests 
for the ID.76 #e court found that voter fraud, 
which a credible expert concluded was “exceedingly 
rare” in Pennsylvania, failed to justify the burdens 
imposed.77 #e state’s e$orts to educate the public 
about the shifting ID requirements were criticized 
as “misinformation” which exacerbated the bur-
dens.78 However, the court declined to !nd that 
the statute violated the state constitution’s Equal 
Protection guarantees.79 

Two pending lawsuits that challenge Wisconsin’s 
strict voter ID law as violating the state constitu-
tion use di$erent claims and evidentiary records. 
In Milwaukee Chapter of the NAACP v. Walker, 
the court blocked the law after concluding that it 
violated the right to vote guaranteed by Wisconsin’s 
constitution.80 In addition to evidence showing 
that hundreds of thousands of registered voters and 
eligible citizens lack the requisite photo ID,81 the 
court found persuasive “evidence of speci!c indi-
viduals who experienced di"culty and expense ob-
taining a drivers license or a DMV photo [ID].”82 
#e court emphasized that, in contrast to the very 
real problems the law created for many voters, 
there was no problem of fraud to justify it. Indeed, 
despite voter fraud investigations conducted since 
2004, there was not a single prosecution of voter 
impersonation—which is, the court recognized, the 
only type of fraud the photo ID law could pre-
vent.83 #e court also criticized the law for lacking 
a fail-safe mechanism for eligible voters who appear 
at the polls without the required ID,84 stating it 
was obligated to “consider the actual impact of the 
statute rather than simply deferring to the stated 
purpose of the law.”85 #e state has appealed.

In the second state constitutional challenge to 
Wisconsin’s strict voter ID law, League of Women 
Voters of Wisconsin Education Network v. Walk-
er,86 the appellate court rejected the argument that 

the photo ID requirement improperly added a new 
quali!cation to vote in violation of Wisconsin’s 
constitution. #e court held that the law was a 
permissible regulation allowing election o"cials to 
determine whether the voter had the quali!cations 
required.87 However, the opinion is not controlling 
in the NAACP case, which has di$erent legal 
claims and a di$erent factual record.88 #e Wis-
consin Supreme Court has agreed to take up both 
cases.89

Challenges Under Section 5 of the Voting 
Rights Act 

Since states began enacting strict photo ID laws, 
Section 5 of the Voting Rights Act has provided 
crucial protection to racial and language minority 
voters. #e recent Texas and South Carolina vot-
er ID preclearance cases demonstrate this.90 But 
in Shelby County v. Holder, the Supreme Court 
struck down the coverage formula that determines 
which jurisdictions Section 5 covers,91 e$ectively 
gutting the preclearance requirement and leaving 
racial and language minority voters in the previ-
ously-covered jurisdictions without a meaningful 
pre-implementation remedy.

In Holder v. Texas, the court denied preclearance 
and, relying on undisputed evidence, found that 
“racial minorities in Texas are disproportionally 
likely to live in poverty and, because [the new pho-
to ID law] will weigh more heavily on the poor,” 
the law would likely be retrogressive in violation of 
Section 5.92 #e court called the law’s requirements 
“strict, unforgiving burdens.”93 #ese burdens in-
cluded the cost of identi!cation (including under-
lying documents), travel to a far away government 
o"ce open during limited hours to obtain free 
ID,94 and the law’s narrow list of valid ID options. 
#e court emphasized that the legislature rejected 
several amendments to expand access, such as ac-
cepting student IDs.95  Ten months after Texas was 
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enjoined from imposing these burdens on the poor, 
however, the Supreme Court, in e$ect, resurrected 
the law. #e day the Shelby decision was issued, 
Texas announced that it would immediately en-
force its photo ID law.96 

In South Carolina, the give-and-take of the pre-
clearance process resulted in o"cials mitigating the 
most restrictive aspects of the state’s strict photo 
ID law. #e South Carolina law required voters to 
present photo ID to vote a regular ballot but al-
lowed them to cast a provisional ballot if there was 
“a reasonable impediment that prevents the elector 
from obtaining photographic identi!cation.”97 
#e Justice Department initially blocked the law’s 
implementation, in part because of the ambiguity 
in how the “reasonable impediment” provision 
would be applied, and because the state did not 
o$er !nal details about the system that would issue 
and distribute the new free photo voter registration 
cards.98 #e Justice Department suggested that the 
state take measures to mitigate the law’s racially 
discriminatory e$ects and then resubmit the law.99 

South Carolina challenged the preclearance denial, 
but during the litigation, state o"cials !nalized 
their interpretation of the law in ways that the 
court determined ameliorated the law’s discrimi-
natory impact. First, o"cials clari!ed the option 
allowing voters to vote without presenting a photo 
ID if they face a reasonable impediment to obtain-
ing one by permitting voters to submit an a"davit 
stating the reason. #e court identi!ed several 
other improvements in the law: the acceptability 
of additional types of photo IDs, the availability of 
a free photo ID, and the expansion of acceptable 
underlying documentation for the ID, includ-
ing utility bills, pay checks, government checks, 
and bank statements.100 #e law also required the 
state to conduct an “aggressive voter education 
program.”101 #e court concluded that the law’s 
modi!ed procedure did not require a photo ID to 

vote, in e$ect, because voters could vote with their 
non-photo ID by signing the a"davit listing any 
truthful reason for not obtaining a photo ID.102 
#e “reasonable impediment” provision and its ex-
pansive interpretation were central to the decision: 
the court stated that the provision “eliminate[d] 
any disproportionate e$ect or material burden that 
South Carolina’s voter ID law otherwise might 
have caused.”103 

#e South Carolina preclearance process under-
scores Section 5’s importance in delaying imple-
mentation of laws until states can take measures 
to mitigate their discriminatory impact. Although 
the court ultimately precleared the South Carolina 
law from 2013 forward, it blocked implementation 
in 2012 because there was insu"cient time in the 
weeks before the election for voters without photo 
ID—who were disproportionately African Ameri-
can—to take steps to comply.104 #e preclearance 
process itself undoubtedly in%uenced state o"cials 
to adopt a less burdensome interpretation of the 
statute. As the concurring opinion noted, “[o]ne 
cannot doubt the vital function that Section 5 of 
the Voting Rights Act has played here. Without the 
review process under the Voting Rights Act, South 
Carolina’s voter photo ID law certainly would have 
been more restrictive.”105 In addition to blocking 
discriminatory voting changes, Section 5 has also 
in%uenced the legislative and enforcement process 
of existing voter ID laws, resulting in more equita-
ble, accessible election processes.106 

Section 2 of the Voting Rights Act and Future 
Challenges

In the wake of the Shelby County case, and in 
jurisdictions not subject to preclearance, Section 2 
o$ers an alternative basis for challenging discrim-
inatory voter ID laws. Section 2 prohibits “voting 
practices that in the totality of circumstances result 
in discrimination on account of race.”107 Howev-
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er, in contrast to Section 5, challengers have the 
burden of proof, and relief is not typically available 
in the pre-enforcement stage except by an extraor-
dinary remedy, such as a preliminary injunction or 
temporary restraining order. Moreover, Section 2 
cases entail expensive and time-consuming litiga-
tion by private parties. 

Advocates and voters challenging Arizona’s polling 
place voter identi!cation law, passed by the voters 
in Proposition 200, brought a Section 2 challenge 
in addition to their constitutional claims, arguing 
that the requirement violated the rights of Lati-
nos. Although the law’s opponents argued the law 
diluted Latinos’ voice in the political process and 
disproportionately denied their right to vote, the 
en banc 9th Circuit upheld the trial court’s conclu-
sion that there was no proof of a causal relationship 
between the law and any alleged discriminatory 
impact. For example, no evidence showed a causal 
connection between the identi!cation law and ob-
served di$erences in the voting rates of Latinos.108 
#e court held it was not enough to show dispro-
portionate impact on a racial minority; the plainti$ 
must show that the challenged photo ID law causes 
the disparity.109 Based on this analysis and the trial 
court record, the Section 2 challenge failed. Other 
Section 2 challenges to strict voter identi!cation 
laws are pending, including several lawsuits chal-
lenging Texas’ voter ID law !led following the 
state’s enforcement of the law after Shelby, two 
cases challenging Wisconsin’s strict photo ID law, 
as well as Section 2 challenges to North Carolina’s 
recently-enacted strict photo ID law.110

Section 3 of the Voting Rights Act o$ers another 
avenue for pre-clearance of discriminatory photo 
ID laws and other election changes. Under Section 
3(c)’s “bail-in” provision, a court !nding that an 
election change violates the Constitution may grant 
relief requiring the jurisdiction to pre-clear some 
or all future voting changes during a speci!ed time 

period.111 Section 3 gives a court %exibility with 
which to consider the circumstances of the viola-
tion and structure a preclearance program to deter 
or block future violations. #e Shelby decision 
striking down the coverage formula does not a$ect 
the bail-in option.112

#e Department of Justice has !led suit in Texas 
against the ID law under Section 2, seeking a reme-
dy under Section 3.113 DOJ has also sued North 
Carolina under these provisions, challenging the 
state’s recently-passed voter ID law as well as its 
cutbacks to early voting and other policies.114

Extravagant Solution To A 

Nonexistent Problem

#e severely disenfranchising e$ects of photo ID 
laws could be justi!ed only by an equally extreme 
threat to our election system. Yet the facts show 
just the opposite – the kind of fraud photo ID 
would be able to prevent, voter impersonation 
fraud, is exceedingly rare. #e Bush Administration 
made prosecution of voter fraud a high priority 
during the 2002 to 2005 period—in fact, eight 
U.S. Attorneys were !red because they were in-
su"ciently energetic in investigating and bringing 
such cases.115 Yet the government did not convict 
a single person of voter impersonation in the 2002 
and 2004 elections, when 197 million votes were 
cast for federal candidates. #e Department of 
Justice convicted 26 individuals of other forms of 
voter fraud, but none of the convictions involved 
evidence that the o$ender impersonated a real or 
!ctitious voter.116 

In waging the battle against phantom voter imper-
sonators, states are not only undermining equality 
at the ballot box, but they are also depleting scarce 
public resources. Strict photo ID laws are expen-
sive. Courts require states to provide free IDs, edu-
cate the public and poll workers about the require-
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ment, conduct outreach to voters who lack ID, and 
fund o"ces that issue free ID. States considering 
such programs routinely produce vague or incom-
plete estimates of the funds required. Because the 
laws are relatively new, there is no uniform, coher-
ent standard on which states can model the pro-
grams and predict their costs. 

For example, Indiana and Georgia both began 
implementing their photo ID laws in the 2006 – 
2007 period, but they have incurred vastly di$erent 
costs over their laws’ !rst !ve years of implemen-
tation, as self-reported. Indiana expended more 
than $12 million providing identi!cation cards and 
educating the public,117 while Georgia spent only 
$1.6 million.118 Furthermore, Indiana issued more 
free photo IDs than Georgia by a factor of 40,119 
possibly because Indiana accepts even fewer types 
of ID than does Georgia and thus had more citi-
zens who lacked the required documents.120 

Future costs of photo ID laws are often projected 
to advance strategic interests or to gain partisan 
advantage. In Pennsylvania, the Secretary of State 
estimated implementation costs at $5 million, 
while the nonpartisan Pennsylvania Budget and 
Policy Center estimated it would require $11 mil-
lion.121  #e Secretary of State also underestimated 
the demand for free IDs by promoting a study 
estimating that 99% of voters currently had photo 
ID, while an analysis by the Philadelphia Inquirer 
determined that 9.2% of voters lack photo ID.122 
While some states appear to evaluate program 
needs and expenses conscientiously, other states 
seem to give !scal costs short shrift. Proponents of 
the bill passed by the Missouri Legislature in 2011 
provided a detailed estimate concluding the pro-
gram would cost close to $10 million. In contrast, 
Nebraska sponsors denied any meaningful !scal 
impact, claiming that costs would be negligible.123 

Conclusion

#e 11 states that have passed strict photo ID 
bills124 did not do so based on a detached analysis 
of the danger presented by voter impersonation 
and the cost of deterring it—otherwise, the laws 
would have failed. Fueled by cynical, partisan 
self-interest, the proponents of these laws sought 
to depress the votes of eligible citizens. During 
the 2011 to 2012 period alone, lawmakers pro-
posed 62 photo ID bills in 37 states.125 In a telling 
comment, the Republican House Majority Leader 
of Pennsylvania candidly touted that state’s strict 
photo ID law (before it was enjoined) as a major 
party achievement that would deliver the state’s 20 
electoral votes to Governor Romney in the 2012 
election.126 In the political maelstrom surrounding 
enactment and implementation of such bills, local 
election o"cials often provide the quiet voices of 
reason, questioning the need for expensive photo 
ID programs that only make their job harder.127 

Advocates of fair and accessible elections must 
continue to scrutinize the disproportionate burdens 
strict photo ID requirements impose on vulnerable 
segments of our electorate. A developed factual 
record is crucial to winning reversals, whether 
through legislation, litigation, or advocacy. 
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