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Election officials are responsible under federal and state law for maintain-
ing accurate and complete voter registration rolls. In this context, one

important value is that election officials make their processes transparent.

Transparent processes are important for three reasons. First, transparency pro-
motes accountability in the process, allowing organizations to make sure that
election officials are properly executing their responsibilities in a way that is fair

to all voter registration applicants and voters.

Second, it is important that all voting-eligible citizens understand the process

by which they can be added to the rolls and remain on them.

Third, the ability to obtain information regarding the voter registration process
allows advocates to rely on better information to understand election officials’
processes and help them meet voters’ needs. Through these means, transparen-

cy makes elections more fair, credible and accessible to all.

This policy brief addresses the importance of transparency in the voter registra-
tion and list maintenance process, discusses current law and efforts to ensure
public access to voter registration information, and reviews some best practices

for making information available to the public.
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A Check on the System

In nearly all states, registration is the first step to vot-
ing and is a prerequisite to casting a valid ballot. Voters
cannot cast valid ballots if they cannot remain on the
voting rolls. Members of the public and their repre-
sentatives must be able make sure that eligible citizens
are properly added to the voter rolls, and that those
eligible citizens remain on the rolls.

Although it is important for election officials to con-
duct list maintenance, it is also important that efforts
to maintain the voter rolls are consistent with federal
and state law to protect legitimate voters from wrong-
ful removals. Unfortunately, history demonstrates that
election officials do not always comply with and en-
force voter registration laws fairly and accurately, and
voters are sometimes removed from the rolls through
opaque and error-ridden procedures.!

In this context, transparency of the voter registration
process plays an important role in protecting voters. As
a result, public inspection of voter registration records
contributes to the legitimacy of our democracy.
Accountability requires transparency of relevant
records and information: in examining such records,
private organizations can make sure that election
officials are fulfilling their duties. For example, using
copies of submitted applications as well as the list of
registered voters, advocates can ensure that careless, or,
worse, discriminatory practices are not keeping legiti-
mate voters from being added to or kept on the voter
registration rolls. Similarly, records regarding system-
atic list maintenance procedures allow advocates to
understand election officials’ procedures, make those
officials more accountable to voters and communities,
and, when necessary, litigate to enforce voting rights
laws such as the Voting Rights Act and the National
Voter Registration Act of 1993.

Without access to such records, groups cannot de-
termine whether voter registration applications are
properly rejected, or whether any systemic election
administration problems exist that require correction.

Educating Voters

Public inspection of voter registration records allows
advocates to better educate voters. For example, Project
Vote recently inspected several hundred rejected voter
registration applications and determined that nearly a
third of the individuals whose applications were exam-
ined were rejected solely for omission of a single piece
of information on Virginia’s voter registration form.

This concrete information is useful to educate appli-
cants directly, as well as organizations and individuals
conducting voter registration drives. Voter registration
drives can communicate such information to potential
applicants in the field when assisting them in submit-
ting complete and valid applications. These communi-
cations then result in more eligible voters being added
to the rolls and able to cast a valid ballot.

Fact-Based Advocacy

Inspection of records allows advocates to rely on better
information to advocate for policies that help voters
register and vote.

For example, gaining an understanding of how election
officials administer programs, such as the Interstate
Cross Check? and other list maintenance protocols,

is critical to understanding the practices involved and
thereby the first step to improving them.

Similarly, information regarding rejected voter registra-
tion forms can be useful to advocate for a clearer design
of a form that ensures more eligible individuals will
submit complete, valid applications.
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The Legal Context

Federal law requires public disclosure of voter regis-
tration activities. Specifically, with limited exceptions,
each state subject to the National Voter Registration
Act (NVRA)3 must “maintain for at least two years and
shall make available for public inspection and, where
available, photocopying at a reasonable cost, all records
concerning the implementation of programs and activi-
ties conducted for the purpose of ensuring the accuracy
and currency of official lists of eligible voters.” The law
further provides specific items that must be maintained
regarding list maintenance processes described in the

NVRAS

The scope of this language requiring “all records” to be
maintained and made available is broad. Indeed, the
U.S. Court of Appeals for the Fourth Circuit recently
agreed, finding the law requires “all records” to be made
available, which “plainly” requires disclosure of com-
pleted voter registration applications. Specifically, the
Court held that “completed voter registration appli-
cations are subject to disclosure under the NVRA, as
they are unquestionably ‘records concerning the im-
plementation of programs and activities conducted for
the purpose of ensuring the accuracy and currency of
official lists of eligible voters.”¢

Further, as the unanimous opinion indicated, “Public
disclosure promotes transparency in the voting process,
and courts should be loath to reject a legislative effort
so germane to the integrity of federal elections.”” The
court rejected the argument that only records specifical-
ly related to removal of voters were required to be made
available.®

The handful of states not subject to the NVRA may

have different disclosure laws, and advocates in those
states must rely on state practices and procedures re-

garding voter registration records.”
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Transparency Litigation

Transparency under the NVRA is a relatively new issue
being litigated in court. As noted above, the U.S. Court
of Appeals for the Fourth Circuit held in Project Vote/
Voting for America v. Long that rejected voter registration
applications are records that must be made available to

the public under the NVRA.

The case originated following the 2008 presidential
election. Project Vote and Advancement Project ob-
tained information from local community partners in
the Norfolk, Virginia area that the registrar had rejected
large numbers of voter registration applications, particu-
larly from students at the historically African-American
Norfolk State University. The organizations then sought
to review NorfolK’s rejected registration applications to
ascertain if qualified persons were unlawfully being kept
off the voting rolls; however, access to those applications
was denied, and the local voter registrar and the State
Board of Elections took the position that rejected voter
registration applications were not covered by the NVRA
and could not be disclosed under Virginia law. Project
Vote successfully sued under the public disclosure provi-
sion of the NVRA, prevailing in both the district court
and on appeal to the Fourth Circuit, which held that
rejected voter registration applications are records that
the NVRA requires election officials to disclose, with
Social Security numbers redacted.

The ruling has important implications for transparency
of registration records. As the unanimous appeals court
opinion recognized, “[s]tate officials labor under a duty
of accountability to the public in ensuring that voter lists
include eligible voters and exclude ineligible ones in the
most accurate manner possible. . . Without such trans-
parency, public confidence in the essential workings of
democracy will suffer.”10

Several cases in other jurisdictions have been filed related
to the disclosure of voter registration records. One, in
Ohio, resulted in a settlement that requires the state to
“keep online, and available for public access, a current
voter registration list.”!! Additional cases, including
claims under the NVRA’s public disclosure provision,
remain pending.!?
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Best Practices Conclusion
State laws should be clear that all records related to vot- In sum, through transparency, advocates can encourage
er registration are maintained and available for public accountability, help identify and stop controversial and
inspection consistent with the National Voter Registra- inaccurate list maintenance, educate voters on how to
tion Act’s public disclosure provision. complete applications and remain on the rolls, and sup-

port appropriate policy improvements.
Records should include lists of registered voters, lists of

voters who have been inactivated or cancelled, dispo- Disclosure thus enhances our democracy, making voting
sition notices, rejected voter registration applications, more accessible by improving voters’ ability to register, stay
and procedural manuals and guidance governing regis- on the rolls, and cast ballots that count.

tration and list maintenance procedures.

State laws and regulations regarding costs imposed for
obtaining copies of public records should be clear that
those copies be provided at a reasonable cost.

Election officials should respond promptly to requests
to ensure both that information is current, and that
organizations and individuals following up on voter
registration issues can do so in a timely way to assist
applicants prior to registration deadlines.
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24,2014), available at http://www.judicialwatch.org/press-room/
press-releases/judicial-watch-warns-iowa-colorado-dc-of-poten-
tial-election-integrity-lawsuits/.

www.projectvote.org 5



About the Author

Michelle Kanter Cohen is an Election Counsel
with Project Vote, where her work includes liti-
gation, advocacy, and research related to elec-
tion administration, and providing assistance in
administering voter enfranchisement programs.
Ms. Kanter Cohen earned her JD, magna cum
laude, from Boston College Law School, and a
Bachelor of Arts in Political Science, cum laude,
from Yale University.

Disclaimer

The information contained in this document is
for general guidance only. It should not be used
as a substitute for consultation with professional
legal or other competent advisers. Project Vote
is not responsible for any errors or omissions,

or for the results obtained from the use of this
information.

PRO]EW

Project Vote is a national nonpartisan,
non-profit organization that promotes
voting in historically underrepresent-
ed communities. Project Vote takes a
leadership role in nationwide voting
rights and election administration is-
sues, working through research, litiga-
tion, and advocacy to ensure that our
constituencies can register, vote, and
cast ballots that count.

©2014 by Project Vote. This paper is covered by
Creative Commons ‘Attibution-NonCommer-
cial-ShareAlike” license. (See http://creativecom-
mons.org.) This work may be reproduced in whole
or in part for non-commercial use. Reproduction
or adaptation must attribute Project Vote, and
must bear the Creative Commons “Atribu-
tion-NonCommercial-ShareAlike” license. Please
notify Project Vote if reproducing or adapting this
work.

“Project Vote” is a trademark of Project Vote, and
registered in the U.S. Patent and Trademark
Office. The Project Vote logo is a trademark or

common law mark of Project Vote.

www.projectvote.org




