PROJECT

www.projectvote.org

Issues In Election Administration Policy Paper

September 2014

Restricting Voter
Registration Drives

by Stephen Mortellaro & Michelle Kanter Cohen

Community-based voter registration drives—whether they are partisan

or non-partisan, secular or religious, paid or volunteer—serve as critical
intermediaries between states and citizens who are alienated from the po-
litical process. While there are other mechanisms for reaching the tens of
millions of eligible Americans who are not registered to vote, no substitute
exists for the patriotic act of canvassing our country’s neighborhoods to

help community members register to vote.

Voter registration drives have long been a feature of American politics and have
helped countless Americans register to vote. However, voter registration efforts
have also faced resistance and attack from partisan forces opposed to expanding
the franchise. After many voter registration drives collected record numbers of
applications in the 2007-2008 election cycle, this backlash intensifed in two
major ways.

First, there has been a increase in allegations of voter registration fraud directed
at such efforts. Many of these allegations continue to be reported uncritically
by the media, despite an astonishing absence of factual basis.

These allegations—and the public perception of a widespread voter fraud
problem—have helped feed the second form of backlash: the introduction of
a series of state bills, many of which have passed into law, that significantly
restrict the rights of individuals and organizations to conduct voter registration
drives.

These restrictions are the focus of this report, which examines the common
types of restrictions states impose, describes several legal challenges to restric-
tions in various states, and concludes with policy recommendations.
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The Importance of Voter
Registration Drives

Although a variety of voter registration methods exist,
a voter registration drive is a powerful tool to register
potential voters because it reaches people in their own
communities—at their homes, schools, and businesses.
According to the 2012 Current Population Survey, 5
percent of voters in the 2012 election cycle reported
registering with a voter registration “booth”, and an
additional 5.5 percent reported registering at a school,
hospital, or campus, which are places where drives

are traditionally conducted. Additionally, many of

the 13.1 percent of voters who reported registering

by mail likely received a voter registration application
from a voter registration organization and subsequent-
ly mailed it to their election office. These data demon-
strate that voter registration drives play a key role in
increasing political participation.!

Voter registration drives especially empower underrep-
resented groups that may not have the resources, time,
or opportunity to register through other methods.
Racial minorities disproportionally reported registering
through voter registration drives in the 2012 election
cycle; while 4.2 percent of Whites reported registering
through a drive, the percentage increases to 6.4 per-
cent for Asian Americans, 6.9 percent for Hispan-

ics, and 8.1 percent for African Americans. A similar
trend was reported for racial minorities registering on a
school, hospital, or campus.

Drive registrations also correlate with income level.

A total of 6.9 percent of registrants earning less than
$10,000 per year reported registering directly through
a voter registration booth, compared to only 3.9 per-
cent of registrants earning $150,000 per year or greater.
The contrast is even starker for registrations reported
on a school, hospital or campus, where the percentage
of reported registrations of people earning between
$10,000 and $14,999 per year was twice as high as the
percentage of reported registrations of people earning
$150,000 per year or greater. Between the income
extremes, the percentage of reported drive registrations
generally decreased as reported income increased. These
trends show that the lower a person’s income, the more
likely a person is to register through a voter registration
drive.

Taken together, these data paint a picture of the Amer-
ican electorate in which voter registration drives are
central to enabling political participation—especially
for traditionally underrepresented racial minorities and
lower-income persons. However, the impact of voter
registration drives may be stunted by burdensome re-
strictions on the canvassers and civic organizations that
conduct the drives.

Table I: How Citizens Registered to Vote in the November 2012 Election

Registration Method # (in 1000s) %
Department of motor vehicles 37,064 24.2
Public assistance agency 1,838 1.2
By mail 20,064 13.1
Online 4,442 2.9
School, hospital, or campus 8,424 5.5
Government registration office 29,253 19.1
Registration booth 7,658 5.0
Polls on Election Day 9,649 6.3
Other 5,667 3.7
Don’t know or refused to say 29,100 19.0
TOTAL 153,157 100%
2 www.projectvote.org
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Table 2: How Citizens Registered to Vote in the November 2012 Election by Race and Ethnicity 3

Registration Method

#

African-American

Asian-American
#

Hispanic

#

%

Department of motor vehicles 27,500 24.4 4,723 24.0 832 17.9 3,274 23.9
Public assistance agency 789 0.7 571 29 46 1.0 315 2.3
By mail 13,637 12.1 2,440 12.4 1,148 24.7 2,644 19.3
Online 3,156 2.8 453 23 242 5.2 548 4.0
School, hospital, or campus 5,410 4.8 1,456 7.4 298 6.4 1,109 8.1
Government registration office 23,894 21.2 3,168 16.1 400 8.6 1,274 9.3
Registration booth 4,734 42 1,594 8.1 298 6.4 945 6.9
Polls on Election Day 7,777 6.9 945 48 232 5.0 520 3.8
Other 3,832 34 827 42 200 43 603 44
Unsure or refused to say 21,865 19.4 3,523 17.9 953 20.5 2,452 17.9
TOTAL 112,706 100% 19,680 100% 4,649 100% 13,697 100%

Table 3: How Citizens Registered to Vote in the November 2012 Election by Income

Registration Method (%)

Income oy AT b Onine Hopml Repe R pols  over U
Campus  Office

Under $10,000 214 7.1 14.6 29 7.8 15.4 6.9 74 43 12.4
$10,000 - $14,999 16.2 6.0 1.7 2.9 10.8 22.0 6.6 6.1 34 14.2
$15,000 - $19,999 22.6 38 12.7 1.3 10.0 204 4.3 5.2 53 14.5
$20,000 - $29,999 214 2.3 10.8 22 6.6 244 59 72 3.8 15.4
$30,000 - $39,999 253 1.4 1.7 3.0 5.7 19.8 55 6.9 4.1 16.5
$40,000 - $49,999 23.6 1.0 1.6 24 5.3 21.6 4.6 7.0 44 18.5
$50,000 - $74,999 264 0.6 13.2 2.6 54 20.0 52 6.4 3.5 16.8
$75,000 - $99,999 27.4 0.4 13.0 2.8 6.0 18.2 4.7 72 3.0 17.3
$100,000 - $149,999 26.6 0.3 16.4 35 4.9 16.3 3.8 6.2 2.6 19.2
$150,000 + 25.9 0.3 17.9 35 54 14.4 3.9 4.9 3.8 20.0
Income unreported 21.8 0.9 9.6 1.8 39 22.1 4.5 4.2 32 27.9
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Types of Restrictions

Drive or Canvasser Registration
Requirements

Several states require individuals or organizations to
register with election officials before they begin helping
others to register. Organizations may be required to
designate an agent, typically a resident of the state, who
is responsible for complying with the state’s law. A few
states assign identifying numbers to organizations or
individual canvassers when they register with election of-
ficials, and these numbers typically must be included on
any voter registration applications that the organizations
help individuals complete and submit. New Mexico,

for example, requires organizations to disclose to the
state the identities of all paid and unpaid canvassers who
will assist people to register in a drive before permitting
organizations to conduct voter registration activities.” A
few states, such as California and Virginia, require drive
registration only if the drive requests more than a certain
number of blank voter registration applications.® At least
one state, Missouri, requires each paid canvasser who so-
licits more than 10 voter registrations to register individ-
ually with the state as a “Voter Registration Solicitor.””

Drive or canvasser registration requirements that ham-
per the ability of drives to start up or continually staff
their programs deter groups from conducting voter
registration drives.

Training Requirements

Some states require organizations to participate in
state-provided or -sanctioned training before conduct-
ing voter registration activities. This requirement may
be imposed on only the organizer of the drive, or on

all canvassers participating in the drive. Colorado, for
example, requires voter registration organizers to attend
a state training (which is available online), and then
train the canvassers in their organizations, which in-
cludes showing canvassers a state-created video. Drive
organizers must sign an attestation that they will abide
by state voter registrations laws and that they are aware
of the penalties for violations.8 In contrast, New Mexico
requires all canvassers to receive training directly from

the state, and it allows canvassers to attend trainings
either in-person or through the Internet.” Several other
states, such as Arizona, provide canvasser training but
do not require it.1°

Mandatory state-sponsored training can present prob-
lems with scheduling and availability to drives, partic-
ularly for large-scale drives that must train canvassers
often, and for volunteers who may not be available to
attend trainings during business hours. While canvasser
training is important, the timing and accessibility of
state-sponsored training should not interfere with an
organization’s ability to its conduct drives.

Conditions on the Availability of
Voter Registration Applications

A few states require drives to obtain blank registra-
tion applications from election offices; for example,

in Massachusetts, without permission, drives may not
print blank state voter registration applications from
the Internet or photocopy blank applications obtained
from an election office, although the federal form may
be printed or photocopied.!!

Other states place arbitrary conditions or limits on

the quantity of blank applications registration drives
can obtain from election offices at any one time. For
example, Kansas asks drives to file a request in writing
if the drive wishes to receive more than 25 applications
from an election office.!2 At least one state, North Car-
olina, combines these two restrictions: drives may not
copy the blank state application available on the state
website, and they must submit a written order form to
obtain more than 500 blank applications from an elec-
tion office.!3 Virginia’s drive registration and training
requirements apply only if a drive obtains more that 25
applications from election officials.!4

Conditions on the availability of forms are problematic
if they impede drives ability to maintain the resources
needed to reach the prospective voters they intend to
engage.
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Prohibitions on Copying or
Recording Application Information

Some states prohibit photocopying completed voter
registration applications before submission to the
election officials, while a few others prohibit record-
ing certain information contained on completed ap-
plications.!> These restrictions impede organizations
from creating databases of individuals they helped
register, which hampers a drive’s effectiveness in en-
couraging new registrants to participate in elections,
and interferes with a drive’s ability to communicate
with community members on issues of common
interest. Such restrictions also impede organizations’
efforts to internally identify and solve problems, and
their measures to verify that applicants they assisted
are properly added to the voter rolls.

Concern for privacy is the justification most often
cited for restrictions on copying or recording infor-
mation from a completed voter registration applica-
tion. However, most of the information provided on
an application becomes a matter of public record after
the form’s submission to election officials, at which
time members of the public have the right to copy
and record the information. Thus, allowing drives to
copy and record the information before submission
does not present any further privacy concerns.

Registration and Submission Dead-
lines

Virtually every state has established a deadline by
which it must receive an applicant’s completed voter
registration form for that applicant to be registered
for an upcoming election. Persons who register after
this deadline may not vote in an impending election.
Section 8 of the NVRA requires that states set their
registration deadlines (or “book closing” deadlines)
to be no later than 30 days before a federal election.!¢
At a minimum, a drive must submit the completed
applications it solicits to the appropriate election
officials by its state’s registration deadline.

Some states have established earlier submission dead-
lines that require drives to submit completed applica-
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tions shortly after the drive collects them. States vary as
to how much time drives may have; for example, many
states are similar to Virginia, which requires drives to
submit completed applications within 10 days of col-
lection.!” In contrast, Louisiana’s submission deadline is
30 days,'8 while New Mexico has the shortest deadline
at 48 hours.??

Unreasonably short deadlines deter organizations from
conducting drives and can be particularly harmful to
volunteers who have other jobs and obligations. Large
drives also need sufficient time to review and verify
applications to timely identify and address problems
with canvassers.

Restrictions on Who May Canvass

States may impose various restrictions that limit who is
eligible to collect voter registration applications. A few
states require or incentivize canvassers to be appoint-
ed by the state as a “deputy registrar,” which typically
requires an individual to complete special state training,.
In Wisconsin, if a drive is not assisted by a canvasser
who has been appointed as a special registration deputy,
the drive must collect required documentary proof of
residence from voters they assist, and submit it with
the completed applications; special registration depu-
ties must examine such documents.?? Texas has a rigid
restriction that requires canvassers to be appointed by
county officials as “volunteer deputy registrars” before
they may collect and submit completed voter registra-
tion applications. Canvassers may only collect applica-
tions from residents of a county in which the canvasser
is deputized, a restriction with significant consequences
in metropolitan areas covered by multiple counties.
Furthermore, to be eligible for appointment as a
volunteer deputy registrar, a person must be eligible to
register to vote in Texas, meaning that the person must
be a Texas resident.?!

A few other states place restrictions on who may serve
as a canvasser. Ohio, for instance, prohibits ex-felons
from canvassing,?> and Maryland prohibits persons
who will be younger than 18 years old during the next
election from canvassing.?3
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Restrictions on Canvasser Payment

Several states prohibit paying a canvasser based on the
number of completed applications the canvasser collects
(“pay-per-registration”). The purpose of the restriction is
to avoid creating an incentive for unscrupulous em-
ployees to submit fictitious applications. Whether the
restriction also prohibits drives from firing canvassers for
not meeting work performance goals has been contro-
versial in some states. States that prohibit pay-per-regis-
tration compensation schemes typically allow drives to
compensate canvassers through other means, such as an
hourly wage.

At least one state, Maryland, has attempted to require
that canvassers receive no payment from drives. After a
lawsuit was filed arguing that this prohibition violated
the First and Fourteenth Amendments and the Mary-
land state constitution, Maryland entered into a con-
sent decree and rescinded the law.24 Current Maryland
regulation prohibits compensation based on the number
of applications collected.

Texas has a unique set of restrictions that prohibit drives
from paying canvassers per application they collect and
prevent organizations from making a canvasser’s com-
pensation and employment status dependent on collect-
ing a fixed number of applications.?> These restrictions
are currently the subject of litigation (see below on pages

12-13).

Receipt Requirements

Canvassers in some states must provide a receipt to each
individual from whom they collect a completed applica-
tion. The required contents of the receipt vary by state.
For example, Nevada requires that canvassers provide
their names on receipts,2 and California requires that a

canvasser collecting completed applications provide their

name, address, phone number, signature; and, if the
canvasser is paid, the name and telephone number of
the “person, company or organization, if any that agrees
to pay money or other valuable consideration for the
completed” application.?”

Documentary Proof of Citizenship

A hotly contested restriction that a few states have ad-
opted is a requirement that voter registration applicants
provide documentary proof of citizenship when they
register. Satisfactory documentation may include a birth
certificate, naturalization papers, or other official docu-
ments demonstrating citizenship.

Although requiring documentary proof of citizenship
does not regulate drives directly, such requirements
significantly hamper voter registration drives because
many citizens, especially low-income and racial-minority
citizens, either do not have citizenship documents or do
not carry citizenship documents with them regularly.

Furthermore, even for citizens that do have the docu-
ments with them, drives are unlikely to have photocopy
equipment available at most drive sites, making collect-
ing these documents practically impossible. In Mar-
icopa County, Arizona, drive registrations dropped by
44 percent after Arizona began requiring documentary
proof of citizenship.28 After Kansas’s documentary proof
of citizenship law went into effect in 2013, the League
of Women Voters’ local Kansas affiliates’ registration
activities were limited, hindered, or stopped entirely be-
cause citizens the organization sought to assist to register
could not produce documentary proof of citizenship or

would have great difficulty doing s0.??
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The Legal Context of Voter
Registration Drives

The vast majority of courts to address the issue have
held that voter registration drives are protected activ-
ities under the First Amendment and the National
Voter Registration Act of 1993 (NVRA). Court cases,
primarily in the federal district courts, have addressed
the validity of numerous drive restrictions under these
laws, striking down many of them but upholding
others. Drive restrictions have also been challenged as
unconstitutionally vague for failing to give fair notice to
drives of what is expected for the drive to be compliant
with the requirements. The Supreme Court has issued
few decisions pertaining to drive restrictions, leaving
the current state of case law a patchwork of lower court
decisions.

First Amendment Protections

Voter registration drives implicate the First Amend-
ment freedoms of speech and expressive association.
The freedom of speech generally prohibits jurisdictions
from implementing laws that regulate the content of

a person’s speech, restrict a person from expressing a
particular viewpoint, or unreasonably restrict the time,
place, or manner of speech.30 These protections apply
irrespective of whether the speech is delivered orally, in
writing, or through expressive conduct.3! The Supreme
Court has held that the freedom of speech is especially
protective of “core political speech,” which includes “in-
teractive communication concerning political change.”
32'The related freedom of expressive association protects
the “right to associate for the purpose of engaging in
those activities protected by the First Amendment,”
including speech activities.3?

When assessing whether a voter registration drive
restriction violates these First Amendment rights, most
courts have applied the standard prescribed by the
Supreme Court in Anderson v. Celebrezze 34 and Bur-
dick v. Takushi.3> Under this standard, courts balance
the burden of an election law against the interests that
justify that burden.3¢ If the law imposes a “severe”
restriction on First Amendment rights, then the courts
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subject the law to strict scrutiny and most likely strike
the law down as unconstitutional. In contrast, if the law
imposes a lesser burden, then courts subject the law to
lesser forms of scrutiny, which the law may or may not
survive.3’

NVRA Protections

The NVRA protects and encourages voter registration
drives by community-based groups, furthering its fun-
damental purpose to ensure that more eligible citizens,
especially underrepresented racial minority citizens, are
registered to vote.38 To that end, the NVRA requires
states to accept and use the mail voter registration ap-
plication, and requires states to make voter registration
applications “available for distribution through govern-
mental and private entities, with particular emphasis on
making them available for organized voter registration
programs.”?? The NVRA also requires that registration
procedures be uniform and nondiscriminatory.4
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Summary of Litigation
Relating to Voter Registration

Drive Restrictions

Georgia

In Charles H. Wesley Education Foundation, Inc. v. Cox
(Wesley v. Cox), a voter registration organization and
voters challenged Georgia’s practice of rejecting com-
pleted voter registration applications that were bundled
and mailed together to an election office in a single
envelope. The state rejected these forms because, in its
view, Georgia law prohibited anyone but authorized
persons from accepting or collecting voter registration
forms.4! The Eleventh Circuit rejected Georgia’s argu-
ment that the organization and its volunteers had no
standing to challenge Georgia’s practice because they
had no right to conduct voter registration drives. The
Court held that the NVRA impliedly encourages drives
and that private drives are a method that facilitates the
NVRA-mandated method of mail registration. Further
the NVRA limits states’ ability to reject forms meet-
ing its standards. Thus, the court held “[t]he NVRA
protects Plaintiffs’ rights to conduct registration drives
and submit voter registration forms by mail” and that
organizations conducting drives had standing to sue

to protect those rights because their right to conduct
drives was a legally protected interest.4?

The court then affirmed the lower court’s decision to
issue a preliminary injunction barring Georgia from
enforcing its bundling ban, holding that the NVRA
“simply requires that valid registration forms delivered
by mail and postmarked in time be processed,” and
that any additional state restrictions on the method of
mailing applications violated the NVRA.

The court further noted that Georgia’s bundling ban
did not prevent voter fraud or help the state assess
applicant eligibility.43 Therefore, the court held that
plaintiffs were substantially likely to succeed in their
challenge to the ban.

Obhio

In Project Vote v. Blackwell, 4 a federal district court con-
sidered whether various drive restrictions in Ohio vio-
lated the NVRA and First Amendment rights to speech
and association. The restrictions included: requirements
that paid canvassers individually preregister with the
Secretary of State’s office and receive online-only
government-sponsored training before participating in
a drive; a “direct return” requirement that canvassers
personally deliver completed applications to an appro-
priate state agency within 10 days; and a requirement
that paid canvassers disclose on any registration applica-
tions they collect their name, address, and the identity
of their employer. Violating these restrictions would
subject canvassers to criminal penalties.®>

The court held that while the interests impacted were
critical First Amendment rights, the restrictions on
them were not likely severe, but they were “substantial,”
and therefore the court subjected the laws to intermedi-
ate scrutiny.“® The court then struck down most of the
restrictions on First Amendment grounds. The court
reasoned that the preregistration and training require-
ments were vague, irrationally targeted paid canvassers,
and placed substantial burdens on canvassers’ voter
registration drives that were not justified by the state’s
assertions that compensated workers were more likely
to engage fraud—the occurrence of which was mini-
mal.#” The court further held that requiring canvass-

ers to personally deliver completed voter registration
applications was unconstitutional “under any standard”
by severely chilling participation in the voter registra-
tion process; the criminal consequences for violating
the requirement severely discouraged drives, and the
requirement actually hampered the state’s interests in
efficient administration and fraud prevention.48

The court also determined that some of the restrictions
violated the NVRA. The court held that the preregistra-
tion and training requirements violated both the spirit
and letter of Section 8(b)(1), reasoning that the restric-
tions were “neither uniform nor non-discriminatory,”
because the requirements applied only to paid canvass-
ers and excluded people who could not be trained over
the Internet, especially poor and elderly workers. The
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state also offered no concrete justification as to how

treating paid and unpaid canvassers differently prevent-
ed fraud.® Similarly, the court held that the compelled
disclosure requirement violated Section 8(b)(1) because

it applied to only paid canvassers and would not deter
fraud.>

Florida
IWV1

In League of Women Voters of Florida v. Cobb (LWV 1),5!
a federal district court considered whether to issue a
preliminary injunction barring Florida from enforcing
a law that provided significant financial penalties if ap-
plications were not received by election officials within
10 days of the applicant turning it in to the drive. The
penalty for failing to submit an application within this
period was a $250 fine per application, for which three
parties were jointly and severally liable: the individual
canvasser, the organization’s registered agent, and the
individuals responsible for the organization’s daily activ-
ities. The fine was increased to $500 if the organization
failed to submit a completed application by Florida’s
registration deadline 29 days before the election, and

to $5000 if the organization entirely failed to submit

a completed application. The law held organizations
strictly liable for violations and did not allow exceptions
for any reason, even if organizations exercised all rea-
sonable care in collecting and delivering applications,
and even if the drive was not at fault. The law exempted
political parties.>?

Expert testimony indicated that the practical impact
of the law would be to shut down non-party run voter
registration drives.>? Indeed, various organizational
plaintiffs in the case, including the League of Women
Voters, imposed a moratorium on drives after the law
went into effect.

Applying the Anderson test, the court determined

that the law facially violated the First Amendment
because its severe penalties chilled organizations and
canvassers from conducting drives and diminished the
opportunities Florida residents had to register to vote.
The Court also held that the law discriminated against
voter registration organizations that were not associated

www.projectvote.org

with political parties when “no appreciable difference”
existed between the two entities as to the timeliness

in which completed applications were submitted.>*
Applying the Supreme Court case of Meyer v. Grant,>
the court rejected the state’s claims that the law was
permissible as regulating only conduct of collecting and
submitting applications and not speech, “[bJecause the
collection and submission of voter registration drives is
intertwined with speech and association....”>¢

The court held that these restrictions on First Amend-
ment rights were not necessary to advance the state’s
interests in preventing fraud, ensuring timely receipt of
completed applications, and holding organizations ac-
countable, especially given the minimal record of prob-
lems with voter registration organizations and existing
criminal penalties. Accordingly, the court preliminarily
enjoined enforcement of the law.>

LWV II

In response to the ruling in ZWV 1, the Florida Legisla-
ture amended the law. The revision significantly re-
duced the fines; limited the amount a “third party voter
registration organization including affiliate organiza-
tions” could be fined to $1000 annually; waived fines
for organizations that showed their failure to prompt-
ly submit completed applications was due to “force
majeure or impossibility of performance”; and removed
the political party exemption. The new law also allowed
organizations to file reports to reduce the amount they
could be fined. The amended law was challenged on
vagueness and First Amendment grounds in League of
Women Voters of Florida v. Browning (LWV I1), in which
plaintiffs sought a preliminary injunction barring the
law’s enforcement.>8

The court rejected plaintiffs’ arguments that the amend-
ed law was unconstitutionally vague for failing to give
notice of the potential liability to organizations and
their volunteers.” Despite organizations’ arguments
that the law was not clear regarding individuals’ liabili-
ty, was not clear regarding what were “affiliate” entities
for purposes of the fine limit, and that it would result
in arbitrary or discriminatory enforcement, the court
held the law provided fair notice to those who would
engage in voter registration activities and established
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clear enforcement guidelines. Therefore, the court held
Plaintiffs were not likely to succeed on the vagueness
claim.

With respect to the First Amendment claims, the court
again applied the Anderson standard, but it determined
that the amended law likely did not violate the First
Amendment. Although “[u]ndoubtably, Plaintiffs
interactions with prospective voters in connection

with their solicitation of voter registration applications
constitutes constitutionally protected activity[,]” the
court held that, compared with the original law, the
amended version substantially reduced the burdens on
drives’ First Amendment rights because of the smaller
fines, exceptions, and the elimination of the carve-out
for political party afhliates. Thus, the court was not
substantially certain that the law’s restriction on First
Amendment activities outweighed the state’s asserted
interests in holding organizations accountable, ensuring
all applications were submitted properly and timely,
and preventing fraud.®® For these reasons, the court did
not issue a preliminary injunction.!

LWV III

Florida enacted new drive restrictions in 2011 as part
of restrictive omnibus bill HB 1355, which, among
other things, also restricted early voting and perma-
nent portable registration. The law reduced the 10-day
application submission period to 48 hours, effective-
ly prohibiting groups from mailing applications to
officials.®? Organizations were required to file reports
of their “registration agents,” which included any paid
person or volunteer “who solicits for collection or
collects voter registration applications,” including any
changes, within 10 days.®3 Agents were also required to
sign a sworn statement they would obey voter registra-
tion laws, but it included a misstatement of the law.64
Additional requirements included that organizations
place a state-assigned identification number of the back
of each application and submit information electroni-
cally. Other provisions increased the Secretary of State’s
discretion regarding violations.®>

Voter registration organizations and individuals
challenged the new drive restrictions under the First
Amendment and NVRA in League of Women Voters of

10

Florida v. Browning (LWV II1). The court’s substantive
opinion concerned the plaintiff organizations’ request
for a preliminary injunction, but the court later adopt-
ed its earlier analysis in entering a permanent injunc-
tion against enforcing parts of the law.%

The court rejected the state’s argument that the chal-
lenged provisions did not implicate constitutional
rights. The court determined that some of the chal-
lenged provisions regulated pure speech activities, and
plaintiffs wanted to speak and act collectively with
others in collecting voter registration applications
which implicated associational rights. Moreover, the
court noted that organizations wished to assist others
“with the process of registering and thus, in due course,
voting,” which itself is a constitutional right.¢”

Applying the Anderson standard to the 48-hour require-
ment, the court doubted the provision’s constitution-
ality because of the extremely short submission period,
significant penalties for noncompliance, and the lack
of a legitimate state interest in prohibiting a drive from
using the mail to send applications. The court recog-
nized the state’s interest in ensuring prompt delivery of
completed applications, but held the 48-hour require-
ment was not necessary to advance that interest, stating
“[i]f the goal is to discourage voter-registration drives
and thus also to make it harder for new voters to regis-
ter, this may work. Otherwise there is little reason for
such a requirement.”®8 The court also indicated that the
“virtually unintelligible” law was potentially unconsti-
tutionally vague.®?

Additionally, the court held that, even if the 48-hour
requirement was constitutional, it “plainly” violated the
NVRA. Citing Wesley v. Cox; the court noted that laws
“that have the practical effect of preventing an organi-
zation from conducting a drive, collecting applications,
and mailing them in” violate the NVRA.70 Under the
NVRA, the court wrote, “an organization has a federal
right to conduct a voter-registration drive, collect voter
registration applications, and mail in the applications to
a state voter-registration office.””!

The court also limited the registration agent provisions.
It held that the state’s interest in ensuring proper sub-
mission of completed applications justified requiring
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that organizations file the names of persons who collect
applications, but not the names of persons who merely
“solicit” applications. The court reasoned that solicit-
ing applications is core political speech. Further, the
requirement that organizations report every instance in
which a volunteer started or stopped soliciting appli-
cations was unmanageable. The court thus limited the
scope of the rule.”?

The court also enjoined enforcement of the sworn
statement and reporting requirements in their entirety,
holding that requiring volunteers to sign a legally incor-
rect sworn statement serves ‘no purpose other than to
discourage voluntary participation in legitimate, indeed
constitutionally protected, activities.””? Similarly, the
court determined that Florida had offered no legiti-
mate interest in requiring organizations to file monthly
reports with the state describing how many applications
were given to and collected from registration agents.”4
The court held that plaintiffs were not likely to succeed
in challenging the remaining restrictions.”®

New Mexico

In American Association of People with Disabilities v.
Herrera, a federal district court considered whether to
dismiss claims that various drive restrictions in New
Mexico violated the First Amendment and the NVRA,
as well as claims that the law was unconstitutionally
vague.’® The challenged restrictions included: (1) a
requirement that before beginning a drive, “third-par-
ty registration agents” who assist applicants complete

a pre-registration process in which agents attend a
state-sponsored training and provide personal infor-
mation to the state; (2) a limit of 50 on the number of
registration forms an organization or individual could
receive; (3) a requirement that third-party registration
agents return completed registration forms to elec-
tion ofhicials within 48 hours; and (4) criminal and
civil penalties “for parties who do not comply with
third-party registration laws.”””

The court refused to dismiss the First Amendment
claims. In doing so, it held that voter registration activ-
ities implicate the freedom of speech because they are
expressive conduct and intertwined with protected core
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political speech. The court further held that voter regis-
tration activities implicate the freedom of association.”8
The Court also noted it should address the burdens the
law posed collectively rather than parsing out the bur-
dens posed by each of the four challenged requirements
individually.”

However, the court dismissed the claims that the
pre-registration and training requirements violated the
NVRA, holding that neither the NVRA’ language nor
its purposes conflicted with these restrictions.® The
parties later entered into a settlement based on a new
regulation interpreting the law that defined what it
meant to “assist” a voter to register.8!

Pennsylvania

In Project Vote v. Kelly, a tederal district court inter-
preted the meaning and constitutionality of a Pennsyl-
vania restriction related to canvasser payment.82 The
restriction stated “[a] person may not give, solicit or
accept payment or financial incentive to obtain a voter
registration if the payment or financial incentive is
based upon the number of registrations or applications
obtained.”$3

The plaintiffs argued that the restriction violated the
First Amendment by preventing them from applying
performance standards to their employee canvassers,
which made it infeasible to conduct paid drives.

Applying the Supreme Court case of Meyer v. Grant, as
well as the Anderson test, the court upheld the restric-
tions as they applied to payment structures and finan-
cial incentives such as a piece-rate. The court reasoned
that the restriction on First Amendment rights was
minimal because organizations could pay canvassers
under different compensation schemes, and that the
state’s interest in preventing voter registration fraud
outweighed the burdens the restriction created.84

However, while upholding these narrower restrictions,
the court held that the law did not apply to discharge
practices, and thus did not prohibit an organization
from firing a canvasser that did not obtain a required
minimum number of complete applications.®>
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Texas

In Voting for America, Inc. v. Steen, the Fifth Circuit
Court of Appeals reviewed a district court’s decision to
preliminarily enjoin enforcement of several drive re-
strictions in Texas.8¢ Under Texas law as interpreted by
the Secretary of State, individuals must be deputized as
a “volunteer deputy registrar” (VDR) to accept, handle
and deliver completed applications on behalf of appli-
cants. The challenged restrictions prohibit non-Texas
residents from serving as VDRs (the “Non—Resident
Provision”); require individuals who collect completed
applications to be appointed as VDRs in the county

of the applicant’s residence (the “County Provision”);
prohibit canvassers from submitting applications by
mail on behalf of applicants, instead requiring them

to deliver them personally or through another VDR

to the county (the “Personal Delivery Requirement”);
and prohibit canvassers from photocopying or scanning
voter registration applications submitted to the VDR
but not yet delivered to the county registrar (the “Pho-
tocopying Provision”).8” An additional restriction makes
it unlawful to compensate a canvasser based on the
number of voter registrations the canvasser “successfully
facilitates,” to present a person with a quota of voter
registrations to “facilitate” as a condition of payment

or employment, or to otherwise cause compensation or
employment status to be “dependent on the number of
voter registrations that the other person facilitates” (the
“Compensation Provision”).88

The district court preliminarily enjoined the Non-Resi-
dent, County, and challenged Compensation Provisions
under the First Amendment, and the Photocopying
and Personal Delivery requirements under the NVRA.
The district court declined to enjoin on the prelimi-
nary record a state-prescribed training requirement, a
requirement that canvassers “adequately review” appli-
cations for completeness in the applicant’s presence,
and a requirement that canvassers disclose a certificate
containing their personal address to prospective regis-
trants.%

The appeals court reversed the district court’s decision
in a 2-1 panel decision. In the majority’s view, the
Non-resident and County Provisions did not implicate
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the freedom of speech because collecting and delivering
completed applications were separable from the other
aspects of a voter registration drive, and were not, in
the court’s view, inherently expressive, nor were they
activities “inextricably intertwined” with the protected
speech of distributing registration applications and
urging people to register.”® The majority further held
that even if the Non-Resident and County provisions
did implicate First Amendment interests, they imposed
minimal burdens on canvassers’ speech because non-
VDRs could continue to organize and run a drive,
distribute applications, persuade others to register, and
assist applicants in filling applications out; under the
Anderson test, the restrictions would be outweighed by
preventing voter registration fraud (despite the minis-
cule incidence of fraud).o!

The court then construed the Compensation Provi-
sion narrowly to ban drives from paying canvassers

per application collected (which the plaintiffs did not
challenge) and from conditioning payment or em-
ployment on a fixed quota of applications, irrespective
of whether the drive made the quota known to the
canvasser.”? Based on this interpretation, the court as-
sumed, without deciding, that prohibiting quota-based
pay was a “lesser burden” not subject to strict scrutiny.
Noting that Texas had a “strong legitimate interest in
preventing fraud,” the court held that the voter registra-
tion organizations had “not made a strong showing that
their facial challenge [to the Compensation Provision
would] prevail,” and reversed the lower court’s decision
to enjoin enforcement of the provision.?

The court also reversed the district court’s decisions to
enjoin enforcement of the Photocopying Provision and
Personal Delivery Requirements under the NVRA. The
panel majority reversed the district court’s conclusion
that applications collected by state-deputized VDRs
were in the constructive possession of Texas and were
thus subject to federal disclosure under Section 8(i) of
the NVRA.%4 The panel thus held the photocopying
restriction did not conflict with the NVRA.9 Con-
cerning the Personal Delivery Requirement, the court
asserted that requiring VDRs to deliver applications in
person did not conflict with the NVRA’ requirement
that registrars accept applications received by mail, and
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the court distinguished it from the laws at issue in Wes-
ley v. Cox and Arizona v. Inter Tribal Council of Arizona
with little explanation.?¢

Judge Davis dissented and would have upheld the
district court’s injunction. He wrote that the “majority
slices and dices the activities involved in the plaintiffs’
voter registration drives instead of considering those
activities in the aggregate.”®” The dissenting judge
would have rejected the majority’s approach to the First
Amendment rights of voter registration drives under
the Supreme Court cases of Meyer v. Grant and Buckley
v. American Constitutional Law Foundation, Inc.%3

Arizona and Kansas: Documentary
Proof of Citizenship Litigation

Arizona v. Inter Tribal Council of Arizona

In the 2013 case Arizona v. Inter Tribal Council of
Arizona (ITCA), the U.S. Supreme Court considered
whether Arizona’s documentary proof of citizenship
requirement for registration was preempted by the
NVRA.? Arizona’s law required state election ofhcials
to reject any application for registration, including a
federal form, that was not accompanied by documenta-
ry evidence of citizenship.!%0 The federal voter registra-
tion form requires applicants to attest under penalty of
perjury that they are United States citizens, but it does
not require documentary proof of citizenship.!0!

The Supreme Court held that the NVRA’s “mandate
that States ‘accept and use’ the Federal Form” “preclud-
ed Arizona from requiring a Federal Form applicant to
submit information beyond that required by the form
itself.”192 The Court held that a presumption against
preemption did not apply to legislation like the NVRA
that was enacted pursuant to the Elections Clause

of the Constitution,!9 holding that the scope of the
Clause is broad and “embrace[s] authority to provide

a complete code for congressional elections, including
... regulations relating to registration.”1%4 The Court
then rejected Arizona’s argument that the term “accept
and use” allowed the state to receive the form but then
reject the applicants who did not meet Arizona’s docu-
mentary proof requirements. The Court reasoned that
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if states could impose additional registration require-
ments on applicants using the federal form, the form
would “cease[]to perform any meaningful function, and
would be a feeble means” of fulfilling the purpose of
the NVRA to “increas[e] the number of eligible citizens
who register to vote in elections for Federal office.”105

Arizona argued that its interpretation was required by

a conflict between the NVRA and Arizona’s constitu-
tional authority to establish qualifications for voting,
including citizenship. The Court held that the Elections
Clause!% “empowers Congress to regulate how federal
elections are held, but not who may vote in them,”107
and if the NVRA “precluded [Arizona] from obtaining
the information necessary to enforce its voter qualifi-
cations,” it would raise constitutional questions.!%8 But
the court also held that no constitutional doubt was
raised by its interpretation of the NVRA because an-
other avenue was available to the states; because “a State
may request the EAC [Election Assistance Commis-
sion, a federal agency charged with implementing the
NVRA] alter the Federal Form to include information
the State deems necessary to determine eligibility ...
and may challenge the EAC’s rejection of that request
in a suit under the Administrative Procedure Act ... no
constitutional doubt is raised by giving the ‘accept and
use’ provision of the NVRA its fairest reading.”10?

Kobach v. Election Assistance Commission

Following the roadmap laid out by the Supreme Court
in /7CA, Arizona then requested that the EAC change
the Arizona-specific instructions on the federal form

to include Arizona’s documentary proof of citizenship
requirement. Kansas, which had enacted a documenta-
ry proof of citizenship requirement similar to Arizonass,
submitted a similar request. Kansas and Arizona sued
the EAC in federal district court, arguing that the EAC
was required to make the state’s modifications to the
form. After the judge ordered the EAC to make a deci-
sion, the agency, through its acting executive director,
denied the requests, reasoning that both Congress and
the FEC (the agency that promulgated regulations
implementing the NVRA before the EAC’s creation)
had deliberately rejected documentary proof of citi-
zenship requirements, and that, based on the evidence
in the administrative record, documentary proof of
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citizenship was unnecessary for states to determine an
applicant’s citizenship status. The EAC observed that
the existing form already provided safeguards to prevent
noncitizens from registering to vote, that the States
failed to demonstrate that non-citizens unlawfully
register by mail in meaningful numbers, and the states
had existing enforcement devices. The EAC found that
the states’ proposal would deter a considerably greater
number of eligible voters from registering and would
significantly impair the effectiveness of organized voter
registration programs, frustrating the NVRA’s purpos-
es. 110

Following Arizona and Kansass challenge, the district
court rejected the EAC’s decision and ordered the EAC
to amend the Arizona- and Kansas-specific instructions
to include the states’ documentary proof of citizenship
requirements.!!! Citing the constitutional avoidance
doctrine, the court held that, because the Constitution
gives states exclusive authority to establish voter qual-
ifications and the NVRA did not preempt state docu-
mentary proof of citizenship laws, the EAC was com-
pelled to amend state-specific instructions whenever a
state’s legislature determined that a mere oath was not
sufficient to effectuate its citizenship requirements.!12
Therefore, the court held that the EAC’s refusal to
amend the Arizona- and Kansas-specific instructions
was “agency action unlawfully held” in violation of the
Administrative Procedure Act, and it ordered the EAC
to amend the state-specific instructions.!13

The EAC and intervenors appealed, arguing that the
NVRA grants authority to the EAC to determine

what is necessary on the federal form, including with
respect to citizenship, and that the EAC’s decision was
entitled to deference, consistent with the NVRA, and
reasonably based on the administrative record.!'4 The
10th Circuit Court of Appeals stayed the district court’s
decision pending appeal, which was argued in August
of 2014.
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Policy Recommendations

Voter registration drives are a vital tool for many
Americans to register to vote. The following are policy
recommendations that can reduce unnecessary admin-
istrative and legal hurdles and ensure that drives contin-
ue to serve the critical function of making the electorate
more fully representative of our country’s citizenry.

Define Voter Registration Drives

Laws regulating voter registration activities are often
poorly written or conflicting. If states decide to regulate
large-scale voter registration activities, it is in their best
interest to define “voter registration drive,” and to do
so in way that exempts some registration activities by
individuals. One definition is:

A coordinated effort by two or more individuals to provide
assistance to 300 or more members of the general public

in [STATE] in completing and submitting voter registra-
tion applications. Nothing in this statute shall apply to
individuals voter registration activities that are directed to
Jamily members or members of organizations to which the

individuals also belong.

Project Vote recommends that states specifically exempt
from the definition of a voter registration drive indi-
viduals who offer to help register (1) family members,
(2) individuals with whom they live, and (3) members
of organizations to which they also belong. This last
exemption would allow, for example, members of a
congregation to help one another complete the registra-
tion form.

Minimize Drive Registration
Requirements

The purpose of requiring a voter registration drive

to register itself with the state should be to facilitate
contact between the state and the drive to address any
concerns that arise. The only drive registration require-
ments that states should impose on registration drives
are requirements (1) that the drive name annually an
agent and (2) that the agent provide personal contact
information. Furthermore, acceptance of the drive’s
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registration should be automatic, except where there is
a finding that the drive’s agent has engaged in previous
misconduct related to elections. Any negative determi-
nation should be subject to an appeal process.

Train the Trainers

While training requirements are not inherently unrea-
sonable, a requirement that each individual canvasser or
circulator must undergo training provided directly by
an election official is often very difficult for organizers
of community voter registration drives to meet. States
can protect their interests in maintaining accurate
voter rolls by training drive organizers and allowing

the organizers to then train canvassers. These “train the
trainer” formats advance the state’s interest in receiving
accurately completed applications while imposing far
fewer burdens on both drives and the state alike. More-
over, by making canvasser training the responsibility of
the drive’s organizers, the organization can ensure that
the training does not unnecessarily delay the start or
continued operation of the drive.

To facilitate “train the trainer” requirements, states can
require drive organizers to produce reasonable evidence
that they have trained their canvassers according to
state standards. This can be accomplished by requiring
a signed acknowledgement of responsibility from each
canvasser. These acknowledgments can be kept in the
organization’s files for inspection by election ofhicials
should a problem arise.

Additionally, states should make training and train-

ing materials accessible to drives. Trainings should be
available in both in-person and online formats. States
should disseminate simple training materials that
should include an explanation of what constitutes a
complete application, who is and is not eligible to vote,
and the laws and rules that must be followed in helping
register voters.

www.projectvote.org

Make Blank Applications Freely
Available to Drives

States should not place arbitrary limits on the number
of blank applications that a drive may request at a time
from election officials. Furthermore, states should give
drives unfettered access to the blank applications on-
line, and they should allow drives to print blank forms
from the state website and photocopy blank forms in
the drive’s possession.

Limiting drives” access to applications unnecessarily
hinders large-scale drives that may be able to collect
hundreds of applications every day. Limiting access to
blank applications also conflicts with the purpose of the
NVRA, which expressly says that states should make
applications freely available to organized voter registra-
tion drives.

Allow Drives to Record Application
Information

States should not restrict voter registration drives from
copying or keeping records of completed applications,
for such restrictions create a host of unnecessary prob-
lems for drives.

For example, as part of their efforts to increase voter
participation, many voter registration drives wish to
contact the individuals whom they helped register to
encourage them to vote. Preventing organizations from
developing lists of people they helped register impedes
their First Amendment right to express a pro-voting
message to prospective voters. Additionally, drives may
need copies of registrations to effectively review the
work of canvassers and address any concerns regarding
the applications that they submit. Thus, the ability to
record registration information enables organizations
to identify problems in the voter registration process
early and to work with election officials to resolve them.
Finally, maintaining records allows drives to verify that
the persons they help are actually becoming registered
and appear on the list of registered voters.

States that have privacy concerns related to Social Secu-
rity numbers should limit their copying or record-keep-
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ing prohibition specifically to the number.!>

Submission Deadlines Should
Be Reasonable

States that impose a deadline by which canvassers must
submit a completed application should ensure the dura-
tion is sufficient to accommodate the reasonable needs
of voter registration drives. While the state has an inter-
est in ensuring that completed applications are received
in time for applicants to become registered by the next
election, drives have the same interest, by definition,
and that interest can be respected without requiring
that drives hurriedly deliver completed applications to
the state.

Submission deadlines create significant barriers to
conducting efficient and responsible voter registration
drives, and—when coupled with criminal sanctions
for noncompliance—they may chill voter registration
activity in violation of the First Amendment. A reli-
gious congregation, for example, may have volunteers
who assist eligible people to register as part of another
activity that occurs weekly or even monthly. In these
situations, a 48-hour submission deadline, or even a
5-day deadline, would impede the registration drive of
a church, synagogue, or mosque, whose volunteers may
not be able to immediately turn them in.

Additionally, large drives may collect hundreds of
thousands of applications, which the drive then reviews
for completeness and authenticity before submitting,.
Although almost every state requires organizations that
conduct voter registration drives to submit all com-
pleted applications regardless of concerns about their
authenticity or missing information, reviewing and ver-
ifying applications enables the organizations to address
problems with canvassers in a timely manner.

The NVRA provides 10-day submission deadlines for
state agencies, except for applications collected within
5 days of the close of registration, when the submission
deadline is 5 days. We recommend that states provide
timelines that are no more onerous than those provided
for state agencies in the NVRA. States should also allow

election officials reasonable discretion to exempt partic-
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ular organizations that may be excessively burdened by
a submission deadline.

Prohibit Drives from Paying
Canvassers Per Registration

The best management practice is to compensate can-
vassers on an hourly basis. We recommend that states
prohibit voter registration organizations from paying
their employees on a per-application basis. Prohibiting
compensation on a per-application basis does not create
an onerous burden on drives, and the benefits to elec-
tion integrity exceed any burden that may exist.

This recommendation should not, however, be inter-
preted to prohibit organizations that compensate can-
vassers by the hour from establishing reasonable expec-
tations for work performance, nor should it be coupled
with restrictions on establishing such expectations.

Clarify Law Enforcement Standards

Several states would benefit by clarifying laws that
require drives to turn in voter registration applications
but have ambiguous or contradictory provisions. Clear
legal standards are crucial for giving drives fair notice
of the state’s expectations, which in turn mitigate the
risk of drives unwittingly creating and compounding
problems for voters.

For example, if a voter registration organization is
unexpectedly threatened with prosecution for “know-
ingly” turning in a fraudulent application submitted to
them by an applicant, the organization may attempt to
address the problem in good faith but overcompensate
by not submitting what are in fact valid applications.
To avoid this scenario, state laws should clearly require
an organization to submit every application collected
that has a signature and contains enough information
for the election official to send the voter a disposition
notice. Additionally, organizations should inform local
election officials and prosecutors of the drive’s proce-
dures, and such ofhicials should freely advise organi-
zations on how to ensure that their drives’ practices
conform to state law.
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Conclusion

Voter registration drives make important contributions
to our democracy by reaching out to citizens who are
underrepresented in the political process. Many courts
have held that these activities are protected by the Con-
stitution and the National Voter Registration Act.

Despite the absence of any indication that voter reg-
istration drives—whether compensated or not com-
pensated—Iead to voter fraud, states have increasingly
imposed severe restrictions on drive activities.

States should carefully consider the role voter registra-
tion drives play in our political system and the protec-
tions they enjoy, and regulate them judiciously. State
and local election officials should work together with
civic organizations—as opposed to discouraging civic
participation in voter registration—to improve the
effectiveness of voter registration drives and respect the
integral role that drives play in registering citizens to
vote.
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